
BC1010 OCT/2007  COPYRIGHT - BC Real Estate Association

Sellers are required by common law to disclose to a buyer material latent defects about the property that are 
known to the seller.

Material latent defects are those which are not discoverable by the buyer through a reasonable inspection of 
the property and include:

A. defects which render the real estate:

 (i) dangerous or potentially dangerous to the occupants;

 (ii) unfi t for habitation; or

 (iii) unfi t for the purpose for which the buyer is acquiring it, if:

  (a) the buyer has made the purpose known to the seller, or

  (b) the seller has otherwise become aware of this purpose.

B. a circumstance that affects the real estate in respect of which a local government or other local authority 
has given a notice to the seller indicating that the circumstance must or should be remedied.

C. a lack of appropriate municipal building and other permits respecting the real estate.

Licensees acting for a seller now have a statutory duty under section 5-13 of the Council Rules to disclose to a 
buyer material latent defects that are known to the licensee.  

An exception to that duty is found in section 5-13 (4) which relieves a licensee of their obligation to disclose 
material latent defects known to them where the buyer has already received written disclosure of the material 
latent defect directly from the seller. Written disclosure to satisfy section 5-13 (4) can now be found in the 
various standard form Property Disclosure Statements (PDS).  Since its inception the PDS has always 
provided disclosure regarding notices from public bodies and lack of appropriate permits.  Two new questions 
have recently been added concerning whether the seller is aware of material latent defects that would render 
the property dangerous to occupants or unfi t for habitation.

Accordingly if a PDS, which discloses the presence of a material latent defect, is completed by the seller 
and delivered to the buyer prior to the parties entering into a contract of purchase and sale, no disclosure is 
required from the licensee except where the licensee is or becomes aware of a material latent defect that has 
not been disclosed. 

The timing of the delivery of a PDS which discloses the presence of a material latent defect is important. 
Section 5-13(2) requires the disclosure to be delivered “promptly but in any case before any agreement for the 
acquisition or disposition of the real estate is entered into…” Listing representatives should ensure that, where 
a seller has disclosed the presence of a material latent defect in a PDS, the PDS is delivered to the buyer 
before an offer is prepared by the buyer. Such delivery can be achieved through a variety of methods including:

(a) the listing representative setting out the material latent defect(s) in the REALTOR® remarks

(b) the listing representative indicating in the REALTOR® remarks that the seller has disclosed the 
presence of a material latent defect in the PDS and encouraging buyer’s agents to contact the listing 
representative to obtain  a copy of the PDS

(c) providing a copy of the PDS to every possible buyer at open houses and fi rst contacts.

If a licensee knows of a material latent defect affecting a property and a PDS has not been completed by the 
seller and delivered to the buyer prior to the parties entering into a contract of purchase and sale, the licensee 
will have an obligation under section 5-13 to personally disclose in writing to the buyer such material latent 
defect. If a seller instructs the licensee not to make such disclosure, the licensee must refuse to provide 
services to the seller. If that occurs, the licensee should immediately seek brokerage and/or legal advice to 
protect themselves.

A REALTOR® Guide to the BCREA
Property Disclosure Statements

Section 5-13 of the Council Rules– Disclosure of Material Latent Defects
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Licensees should remember that the duty to disclose material latent defects is an on-going obligation which 
might arise during the course of the transaction after the PDS has been completed and delivered to the buyer. 
This is particularly possible where, during the course of the transaction, the purpose for which the buyer 
is acquiring the property becomes known to the licensee and that purpose is inconsistent with the existing 
condition of the property.

Despite the general categories of material latent defects described in section 5-13 of the Council Rules, it is 
important to remember that a question as to whether a certain condition or set of circumstances constitutes 
a material latent defect will be determined on the basis of the individual facts and circumstances pertaining 
to that matter and may require legal advice.  Licensees should be wary, except in the most obvious of 
circumstances, of advising sellers as to whether a certain set of facts and circumstances constitutes a material 
latent defect.  A seller should be referred to their legal counsel if there is any doubt.

Licensees acting for sellers should advise their client, the seller, of the following:

1. Any material defects about the property known to the licensee.

2. The seller’s legal obligation to disclose to the buyer material latent defects known to the seller.

3. The questions regarding disclosure of material latent defects contained in the Property Disclosure 
Statements.

4. The statutory obligation of the licensee to disclose to the buyer material latent defects known to the 
licensee unless disclosure has been made by the seller.

5. The statutory obligation of the licensee to refuse to act for the seller if the seller instructs the licensee to 
withhold disclosure of material latent defects.

6. The on-going nature of the obligation to disclose and the duty of the seller and the licensee to advise the 
buyer of any material latent defects that may arise or become known during the course of the transaction.
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